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REPLY OF THE RURAL CELLULAR ASSOCIATION
The Rural Cellular Association ("RCA"),! by its attorneys, hereby submits its Reply to
Comments? filed in response to numerous Petitions for Reconsideration of the Commission's
customer proprietary network information ("CPNI") rules .’
Based upon the record in this proceeding, the Commission should reconsider and revise its

CPNI rules as they apply to CMRS providers. As has been demonstrated, certain CPNI rules will

Y RCA is an association representing the interests of small and rural cellular licensees
providing commercial services to subscribers throughout the nation. Its member companies
provide cellular service to predominantly rural areas where more than 6 million people reside.
Formed in 1993 to address the distinctive issues facing rural cellular service providers, the
membership of RCA includes affiliates of the only entities originally eligible for "B" block cellular
licenses -- wireline telephone companies -- as well as rural "A" block carriers. RCA also
represents small and rural PCS carriers.

2 On May 8, 1998, RCA filed comments in support of the Cellular
Telecommunications Industry Association's ("CTIA") Request for Deferral and Clarification of
certain of the Commission's CPNI rules. CTIA had requested that the Commission delay for 180
days implementation of Sections 64.2005(b)(1) and (b)(3), while it considered the substantial and
long-term negative impact that these rules will have on cellular/PCS providers' ability to furnish
customers with the most advanced and cost-effective services.




impede competition in the CMRS marketplace and disserve CMRS customers.

The record also supports a finding that the "flag" and "tag" computer safeguards are
unnecessarily burdensome to small carriers, which have in place alternative mechanisms for
protection of their customers' privacy.

L THE CPNI RULES DEPRIVE CMRS CUSTOMERS OF INFORMATION THEY
NEED AND EXPECT IN ORDER TO BENEFIT FROM COMPETITION IN THE
CMRS MARKETPLACE.

Under the current CPNI rules, CMRS providers are prohibited from using CPNI, without
the express permission of a customer, to market CPE and information services to that customer.*
CMRS providers are also prohibited from using CPNI to "win-back" a customer who has
switched to another provider, without that customer's express approval.® As parties to this
proceeding have demonstrated, these restrictions limit customer access, on a timely basis, to
CMRS services, and therefore illogically and unnecessarily curtail CMRS customers' ability to
take advantage of a competitive CMRS market.

As parties to this proceeding have pointed out, customers are increasingly sophisticated
consumers of CMRS services. For example, they typically seek to leverage providers against one
another in order to obtain the most favorably-priced service.® In order for customers to continue
to benefit from this competitive environment, they need the information offered by CMRS

providers based upon CPNI, which is the best source of customer network usage information and

Y 47CF.XR §64.2005(b)(1).
% 47CFR. §64.2005(b)(3).

v See, e.8., CTIA at p. 40. References are to petitions for reconsideration unless
otherwise indicated.



the best tool for projecting the customer's future telecommunications needs. The ability of CMRS

providers to market integrated services quickly and accurately benefits consumers.” The

application of these CPNI provisions to CMRS does not reflect the realities of the CMRS

marketplace, but instead, imposes paternalistic measures that do not serve CMRS consumers.

Accordingly, they should not be applied to CMRS providers.®

IL THE CPNI RULES SUPERIMPOSE WIRELINE CONCEPTS ON WIRELESS
TECHNOLOGY, RESULTING IN ARTIFICIAL, COUNTER-PRODUCTIVE

REGULATORY RESTRAINTS THAT HINDER COMPETITION AND
NETWORK DEPLOYMENT.

The limitation on CMRS providers' use of CPNI, contained in Sections 64.2005(b)(1) and
(b)(3), is at odds with the FCC's CMRS policies.” Those policies, notably the policy to permit
bundling of CMRS services, are a reflection of the unique technological and marketing
characteristics of the CMRS industry. The restrictions on bundling of CMRS services, e.g.,
handset together with other CMRS services, imposed by Sections 64.2005(b)(1) and (b)(3) are

directly contradictory to established FCC policies. Moreover, these restrictions do not reflect the

7/ As parties note, service integration is critical to competitive pricing in the CMRS
industry. See, e.g., CTIA at p. 7, Omnipoint at p.11.

8 Other CPNI provisions amply protect customers' privacy. CTIA at p. 38;
Omnipoint at p. 10. Moreover, given the anti-competitive effect of Sections 64.2005(b)(1) and
(b)(3) as applied to CMRS providers, and in view of the fact that Section 222 of the
Telecommunications Act of 1996 does not require the FCC to impose such restrictions on use of
CPNI, as discussed infra, they should not be applied to CMRS.

% See, e.g., CTIA at pp. 21-24.



manner in which CMRS is provided."

The limitation on use of CPNI to market CMRS handsets is premised on the incorrect
assumption that wireless handsets are functionally equivalent to landline CPE. Numerous parties
therefore urge the Commission to refrain, in one manner or another, from applying to CMRS
providers the prohibition on the use of CPNI for marketing of mobile handsets without customer
approval.'!

Unlike the wireline handset, the CMRS handset is integral to CMRS service. More
importantly, from the customer's perspective, the CMRS handset and CMRS service are
inseverable; and therefore it is the customers' expectation that the handset and other services will
be marketed jointly.

In view of this evidence, and in accordance with the FCC's "total service" approach to
CPNI, CMRS providers should be permitted to use CPNI to market the handset to its customers
without prior customer approval. Inasmuch as Section 64.2005(b)(1) arbitrarily and artificially

severs the marketing of wireless handsets from CMRS services, it should not be applied to CMRS

providers and their customers.

19/ Comcast Cellular at p. 2; Commnet Cellular at p. 2; Omnipoint at p. 3; and
Vanguard at p. 3.

1y See, AT&T at p.5; BellSouth at p. 11; Comcast Cellular at p. 8; CommNet
Cellular at p.2; Omnipoint at p. 3; PageNet at p. 5; PCIA at p.5; PrimeCo at p.2; Vanguard at p.9;
GTE Comments at p. 8, n.27; CTIA at p. 18; 360 at p. 6, Comcast Cellular at p. 2&8; CommNet

Cellular at 10; Frontier at p. 11, Omnipoint at p. 3, PageNet at p.5, PCIA at p. 5; PrimeCo at p. 2;
SBC at p. 2; and Vanguard at p. 9.




As has been amply demonstrated, it makes no sense to restrict providers from using CPNI
to regain or "win-back" their customers. Such a restriction defeats customers' expectation that
providers will design better service offerings in order to win them back.”? Customers benefit
when providers aggressively compete for their business. They benefit further when a provider
knows the customers' service needs, and can utilize that knowledge to put together a service
package that will meet those needs at a competitive price. Section 64.2005(b)(3) of the CPNI
rules prevents CMRS providers from meeting customers' expectations.

Also, as has been demonstrated, the ability to win back customers is especially critical in
the CMRS industry, where there is considerable "churn.”"® This churn contributes to a highly
competitive industry, and works in the customer's favor. It therefore makes no sense to limit
CMRS providers' use of CPNI for purposes of enticing customers to return.

D. : : . : :
mmﬁmmm@ummmmwmﬂﬂmmm on Services,

In view of the evidence on the record that information services are integral to basic CMRS
services, even more so than directory assistance service'®, the Commission's decision to assign

“information services" to the category of services for which use of CPNI requires customers' prior

12/ 360 at p. 10; ALLTEL at p. 7, AT&T at p. 2; Bell Atlantic at p. 16; BellSouth at
p. 16; Comcast at p. 16; Frontier at p. 7, GTE at p. 32; Omnipoint at p. 19; PageNet at p. 2,
PCIA at p. 5; PrimeCo at p. 9; SBC at p. 8; USTA at p. 6; Vanguard at p. 13; and CTIA at p. 10.

B/ See eg., CTIAatp. 11;360 at p. 10.

Yl "CMRS information services are far more integrated into telecommunications
services than directory assistance." GTE Comments at p. 8, citing Omnipoint at p. 6.
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authorization, yet permit directory assistance to be marketed using CPNI without customers' prior

authorization is inconsistent and arbitrary.

As the record demonstrates, and for the reasons stated herein, there is no statutory or
policy basis for segregating information services pursuant to Section 64.2005(b)(3) from CMRS
services for purposes of protecting CPNI.

L.  Section 222 of the Telecommunications Act of 1996 Does Not Compel The
Commission To Enact CPNI Rules That Are Inconsistent With Technological and
Marketplace Realities.

The Commission’s implementation of Section 222 ignores the current CMRS marketplace
and customer expectations. Moreover, the Commission fails to maintain the careful balance
Congress established between privacy interests and competitive interests. As demonstrated by the
record in this proceeding, the Commission is jeopardizing the vigorously competitive wireless
marketplace and undermining the pro-competitive objective of the law."”* The Commission has
completely ignored the technological, competitive, and regulatory differences between the
wireline and wireless markets. Rather than advance the competition that has developed in the
wireless marketplace through the integrated service and equipment offerings that CMRS carriers
provide, Sections 64.2005(b)(1) and (b)(3) stifle competition and the development of new service

and equipment offerings. In furtherance of the objectives of Section 222, and consistent with

marketplace and technological realities, the referenced CPNI rules should be revised or eliminated

for CMRS providers.

15/ See, e.g., CTIA at p. 14.



A Section 222 Does Not Require the C - Bif CMRS Servi nd
i i 1 ijon 64,2005 .

One of the key goals expressed by Congress in Section 222 is that CPNI should be used
consistent with customer expectations, i.e., where there is an existing service relationship.
Nothing in Section 222 requires or supports the Commission’s conclusion that mobile handsets
and wireless information services are outside the CMRS carrier-customer relationship. As parties
in this proceeding have indicated, evidence demonstrates that CMRS handsets and information
services are integrated “telecommunications services” and, even under the Commission’s
interpretation of Section 222, do not require prior customer notification.’® Instead, the
Commission’s implementation of Section 222 promotes customer confusion, disrupts existing
CMRS carrier-customer relationships, and dampens competition. Accordingly, the Commission
should revise its rules consistent with Congressional directives and the record in this proceeding.

B.  The CPNI Rules Are Derived From A Narrow And Flawed Interpretation Of
Section 222.

As parties in this proceeding have demonstrated, the Commission adopted a narrow
interpretation of Section 222." The Commission found that, under Section 222(c)(1)(B), CPE is
not a “service [ ] necessary to, or used in the provision of such telecommunication service” and
that the law, therefore, required it to restrict CMRS providers from using CPNI to market
CMRS-related equipment.’”® In adopting its CPNI rules, the Commission distinguishes Title IT

“telecommunications services” and CPE, but fails to recognize that, unlike wireline service, Title

16/ Id. at p. 26.
"/ Id. atp. 14.
18/ CPNI Order at §75; see also CTIA at p. 25.
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11 CMRS services encompass mobile equipment. The forced separation of CMRS equipment
from wireless transmission service required under the Commission’s rules impedes CMRS
industry practices that for years have advanced competition and benefitted wireless consumers.
Accordingly, the CPNI rules should be revised or eliminated for CMRS providers.

IV.  The “Flag” And “Tag” Computer Safeguards Are Unduly Burdensome To Small
Carries And Unnecessary To Protect Their Customers’ Privacy.

Based on the record in this proceeding, the Commission should eliminate its computer-
driven safeguard requirements, i.e., the electronic audit mechanism ("tags") and software flags
gu q £ g
("flags").” At a minimum, small and rural wireless carriers should not be subject to these costly

and unnecessary requirements.

A There Is O helming S In This P fing For Elimination Of Th
- ission’s C _Driven Saf  Requi .

The record demonstrates that these CPNI requirements are costly, burdensome, and
unnecessary to promote the goals of Section 222.%° The costs of implementing the tags and flags
would reach hundreds of millions of dollars* and would potentially cost over one hundred dollars

per customer line.”* In addition, the tag requirement would create an annual data storage amount

¥/ 47 C.F.R. §64.2009(a) and (c).

2/ See, e.g., Airtouch Comments at p. 4; Ameritech Comments at p. 3; Arch
Comments at p. 5; AT&T Comments at pp. 13 &17; Bell Atlantic Comments at p. 11; C&W
Comments at p. 7; E.Spire Comments at p. 5; GTE Comments at p. 17; Intermedia Comments at
p. 12; and NTCA Comments at p. 2.

2/ See e.g., AT&T Comments at pp. 16 & 18.
22/

See, e.g., BellSouth Comments at p. 10.
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in excess of 100 trillion bytes of information” which would slow and otherwise impair data
retrieval by carriers.* Contrary to the Commission’s presumption that the computerized
safeguard requirements "are not unduly burdensome,"* the overwhelming opposition to the
Commission’s flags and tags requirement warrants review and revision of these requirements.
Moreover, the record demonstrates that these safeguards are not necessary to protect consumer
privacy.?®

B. MCT’s S ¢ the Flags Requi ) Rel cor Small. Rural Wirel
Carriers.

MCI, which sought reconsideration of the Commission’s tag requirement, opposes
requests by parties in this proceeding to eliminate computer safeguards other than tags, e.g., flags.
It is not surprising that a large carrier like MCI finds the compliance safeguards other than the tag
requirement “quite reasonable and necessary for all carriers ">’ MCI submits that absent a
compelling cost-benefit comparative analysis, “the Commission should assume that the elimination
or modification of the audit trail requirement would reduce the burden on all carriers to such an

extent that the remaining safeguards would not pose an unreasonable burden.”® Based on the

By See, ¢.g., GTE Comments at p. 18.

%y

See, e.g., AT&T Comments at p. 15.

%/ CPNI Order at §194.
%/ See, e.g., Airtouch Comments at p. 6; Arch Comments at p. 5; AT&T Comments
at p. 14; Bell Atlantic Comments at p. 11; GTE Comments at p. 18; Intermedia Comments at p.
10; and US West Comments at p. 10.

7/ MCI Comments at p. 51.

28/

MCI Comments at p. 52.



ample record in this proceeding, however, both computer driven requirements are independently
burdensome and costly for small, rural, and wireless carriers. Contrary to MCI’s unsubstantiated
assertions, elimination of the tags requirement does not reduce or eliminate the costs and burdens
associated with the flags requirement. Further, small and rural carriers have demonstrated that
these requirements are unnecessary in light of the way they conduct business.” MCT’s position on
this issue does not alter the fact that both computer driven safeguard requirements are overly
burdensome and costly for small, rural, and wireless carriers. Accordingly, the Commission
should revise its rules to eliminate both the flags and tags requirements, at a minimum, for small,
rural, and wireless carriers.

In furtherance of Congressional goals and marketplace reality, RCA submits that the
Commission should revise or eliminate its CPNI rules as set forth herein,

Respectfully submitted,

THE RURAL CELLULAR ASSOCIATION

By: V\/\ AN (1 f . Q\,u/v&#ww
Stephen G. Kraskin
Sylvia Lesse
Marci E. Greenstein

Margaret Nyland

Its Attorneys
Kraskin, Lesse & Cosson, LLP

2120 L Street N.W., Suite 520
Washington, D.C. 20037
202/296-8890

July 6, 1998

25/

NTCA Comments at pp. 4-5; Independent Alliance at pp. 3-5.

10



CERTIFICATE OF SERVIC

I, Colleen von Hollen, of Kraskin, Lesse & Cosson, LLP, 2120
L Street, NW, Suite 520, Washington, DC 20037, do hereby certify
that on this 6th day of July, 1998, a copy of the foregoing Reply
Comments of Rural Cellular Association was sent by first class,

postage prepaid, U.S. mail, to the following:

The Honorable William E. Kennard *
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

The Honorable Susan Ness *

Federal Communications Commission
1919 M Street, NW, Room 832
Washington, DC 20554

The Honorable Harold Furchtgott-Roth *
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, DC 20554

The Honorable Michael Powell *
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, DC 20554

The Honorable Gloria Tristani *
Federal Communications Commission
1919 M Street, NW, Room 826
Washington, DC 20554

Daniel Phythyon, Chief *

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW, Room 5002
Washington, DC 20554

Rosalind K. Allen *

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW, Room 7002
Washington, DC 20554

Colleen von Hollen

Jeanine Poltronieri *

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW, Room 5002
Washington, DC 20554

Kathryn C. Brown, Chief *

Common Carrier Bureau

Federal Communications Commission
1919 M Street, NW, Room 500
Washington, DC 20554

Janice Myles *

Common Carrier Bureau

Federal Communications Commission
1919 M Street, NW, Room 544
Washington, DC 20554

International Transcription Services, Inc. *
1919 M Street, NW, Room 246
Washington, DC 20554

Pamela J. Riley

David A. Gross

AirTouch Communications, Inc.
1818 N Street, NW, Suite 800
Washington, DC 20036

Michael Altschul

Randall Coleman

CTIA

1250 Connecticut Avenue, NW
Washington, DC 20036

John F. Raposa

GTE Service Corp.
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GTE Service Corp.
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Michael Fingerhut

Attorneys for Sprint Corp.
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Washington, DC 20036

Frank W. Krogh
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1801 Pennsylvania Avenue, NW
Washington, DC 20006

S. Mark Tuller

Bell Atlantic Mobile, Inc.
180 Washington Valley Road
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John T. Scott, III
Crowell & Moring LLP

10001 Pennsylvania Avenue, NW

Washington, DC 20004

Peter M. Connolly

Koteen & Naftalin

1150 Connecticut Avenue, NW
Washington, DC 20036

Counsel for TDS Telecommunications

Corp.

James J. Halpert
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Piper & Marbury LLP
1200 19th Street, 7th Floor
Washington, DC 20036
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1401 H Street, NW, Suite 600
Washington, DC 20005
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1020 19th Street, NW, Suite 700
Washington, DC 20036

Mark C. Rosenblum

Judy Sello

AT&T Corp.

295 North Maple Avenue
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Michael S. Pabian
Counsel for Ameritech

2000 West Ameritech Center Drive
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BellSouth Corp.
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Washington, DC 20037

Robert M. Lynch
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SBC Communications, Inc.
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Washington, DC 20036
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Kelley Drye & Warren LLP
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Washington, DC 20036
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Washington, DC 20037
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ALLTEL Corp.
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Suite 220

Washington, DC 20005
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Washington, DC 20036
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Washington, DC 20006
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